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STATEMENT OF JURISDICTION

This appeal is from a final order of the Utah Labor Commission. This Court has
jurisdiction pursuant to Utah Code Ann.§§ 34A-1-303(6); 34A-2-801(8)(a); 63G-4.~

403(1); and 78A-4-103(2)(a). Petitioners believe they have exhausted all administrative
remedies available at law pursuant to Utah Code Ann. § 630-4-401.
STATEMENT OF ISSUES PRESENTED
ISSUE ONE

Whether the Utah Labor Commission erroneously denied Appellants
Motion for Relief from Judgment under Utah R. Civ .P. 60(b) and Utah R. Civ .P.
55(2)(c).
Standard of review: The Appellate Court grants no deference in this case

to the agency's interpretation of the general statutory provision as the Court is in
as good a position as the agency to interpret the statute and legislative intent
concerning entry of default judgment and order can be derived through traditional
methods of statutory construction. U.C.A. 1953, 63-46b-16)(4), (4)(d, g);
··..ti

Niederhauser Ornamental & Metal Works Co. v. Tax Comm'n, Auditing Div., 858
P.2d 1034 (Utah Ct. App. 1993,),
ISSUE PRESERVED AT TRIAL COURT PROCEEDINGS

Appellant's timely raised the issue and requested relief from the judgment
that had been entered based on the default order. On April 14, 2015 the
Administrative Law Judge issued a final Findings of Fact, Conclusions of Law,
and Order on April 22, 2015.
6

Appellants timely filed a Motion for Review and Motion for Relief from
Judgment on May 14, 2015 raising the issues contained herein, that the Judgment
entered based on the default order should be set aside based on Utah R. Civ.P.
60(b) and 55(2)(c) and that the default order should have been set aside based on
Utah Code Ann. 63-46b-l 1(3).

ISSUE TWO
Whether the Utah Labor Commission erroneously denied Appellants
Motion to set aside default under Utah Code Ann. 63-46b-l 1(3) and Utah R.Civ.P.
55(c).

Standard of review: The Appellate Court grants no deference in this case
to the agency's interpretation of the general statutory provision as the Court is in
as good a position as the agency to interpret the statute and legislative intent
concerning entry of default judgment and order can be derived through traditional
methods of statutory construction. U.C.A. 1953, 63-46b-16)4), (4)(d, g);
Niederhauser Ornamental & Metal Works Co. v. Tax Comm'n, Auditing Div., 858
P.2d 1034 (Utah Ct. App. 1993,),

ISSUE PRESERVED AT TRIAL COURT PROCEEDINGS
A default order was issued against the Appellants by the Administrative
Law Judge on January 27, 2015. Appellants filed a Motion to Set-Aside the
default order on February 6th , 2015 and the ALJ denied the Motion on March 2,
2015.
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On April 1, 2015 Appellants filed a Motion for Review of the denial order.
The Labor Commission agreed with the ALJ' s decision to not set aside the default
order and affirmed the decision on April 22, 2015. A Petition for Review of the
Utah Labor Commission's Order was timely filed with thls Court on May 21,
2015.

DETERMINATIVE PROVISIONS OF STATUTES, RULES, OR
CONSTITUTIONS
ISSUE ONE
Utah R.Civ.P. 55(c)
Utah Code Ann. § 34A-2-l 13
Utah Code Ann. § 63G-4-209(3)(a)

ISSUE TWO
Utah R.Civ.P. 60(b)
·.,,1)

Utah Code Ann. § 34A-2-113
Utah Code Ann. § 63G-4-209(3)(a)

STATEMENT OF THE CASE
Appellants seek to have the default order and the subsequent findings of
fact and conclusions of law entered against them under the default set aside,
thereby allowing the parties to proceed to hearing on the merits of the case.
On December 16, 2013 Appellee alleges that he injured his ankle while
working for Buffalo Wild Wings.
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Worker's Compensation Benefits were originally paid but were terminated
on or about October 20, 2014.
On November 25, 2014 Appellee filed an Application for Hearing alleging
entitlement to the benefits that had been ended.
On December 3, 2014 the Utah Labor Commission issued a Notice of
Formal Adjudicative Proceedings and Order for an Answer listing as ·Respondents
Buffalo Wild Wings and Trumbull Insurance Company. Respondents were
provided 30 days to file an answer.
A Default Order was entered on January 27, 2015. Respondents, after
becoming aware of the Application for Hearing, filed an Answer on January 30,
2015 and a Motion to Set Aside the Default on February 6, 2015.
The Motion was denied by the administrative law judge on March 2, 2015.
Appellants filed a Petition for Review of that decision with the Utah Labor
Commission on April 1, 2015.
The ALJ issued her final Findings of Fact, Conclusions of Law and Order
on April 14, 2015.
The Labor Commission then issued its Order Affirming the ALJ' s denial of
the Motion to Set Aside on April 22, 2015. Respondents timely filed a Motion for
Review and Motion for Relief from Judgment on May 15, 2015.
Petitioner's filed a Petition for Review with this Court on May 21, 2015.
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SUMMARY OF FACTS

On December 16, 2013 appellee alleges that while he was working at Buffalo
Wild Wings he slipped inside a walk in freezer injuring his left foot and ankle.
Worker's compensation benefits, including medical care, were initially paid by the
-d

respondents but were stopped when information was brought to their attention that
suggested the injury was pre-existing and not the result of any workplace accident.
Because the decision to terminate benefits was made respondents notified the Utah
Labor Commissi~n by filing a "Discontinuance of Benefits" on October 20, 2014.
On November 25, 2014 the Appellee filed an Application for Hearing arguing that
he was entitled to the terminated benefits and listed his employer and Hartford Insurance
as Respondents. Record at 2.
The Labor Commission then issued a Notice of Formal Adjudicative Proceedings
and Order for Answer (hereinafter "Order for Answer") on December 3, 2014. The notice
listed Buffalo Wild Wings and/or TrumbuJ} Insurance as Respondents and gave them 30
days to file an Answer with the Commission. Record at 27.
The Order for Answer was served on Trumbull Insurance via the Corporation
Services Company (hereinafter "CSC"). Record at 28. The Utah Labor Commission
regularly provides "courtesy" copies of Orders for Answers to third party administrators
they know service a specific claim but in this case that was not done.
The next day CSC sent the Labor Commission a Rejection of Service of Process
indicating that they were no longer the registered agent of Trumbull Insurance and that
the Order for Answer would not be forwarded on to Trumbull Insurance. Record at 29.
10

CSC had acted as a registered service agent for Trumbull Insurance through
November of 2012. Thereafter, Hartford contracted with CT Corporation System to
replace CSC as its registered agent in Utah and nationwide for all affiliates of The
Hartford, including Trumbull Insurance. Record at 83.
At the time of the change of registered agent Trumbull, as required, filed a change
of agent form with the Utah Department of Insurance, reflecting the change and assigning
CT Corp. as the service agent for Trumbull. Record at 83. This they believed was what
was required of them for all actions including workers compensation adjudications.
Trumbull mistakenly believed the filed change of agent was sufficient and failed
to provide additional notice to the Utah Labor Commission's adjudication division as
required by 34A-2-l 13 of the Utah Code.
Counsel for Appellee filed a request to enter default on January 22, 2015. Record
at 30.
Trumbull did not, in fact, receive notice of the adjudication. In addition to the
Notice of rejection of service of process sent on December 4, 2015 to the Labor
Commission two more notices were sent to the Labor Commission on January 27 and 28,
2015. Record at 86, 87.
CSC, the former registered agent, also sent another notice of rejection of service of
process. This time to the Appellee' s attorney on January 23, 2015. The letter again
provided notice that CSC was not the designated agent and that Trumbull would not be
receiving notice to the adjudication. Record at 88
A Default Order was issued on January 27, 2014. Record at 34.
11

The third party administrator, Sedgwick CMS was only made aware of the
Application for Hearing when the adjuster opened an email from the Employer inquiring
about the status of the claim. Record at 51, paragraph 11.
An answer to the Application for Hearing was filed on January 30, 2015. Record
at 40.
Appellants immediately entered into contact with the Appellee's attorney and
believed that they had an agreement to stipulate to the default being set aside. However,
this was not the case and Appellant's filed a Motion to Set Aside Default on February 6,
2015. Record at 49
Appellants Motion was denied by the Labor Commission based on the fact that a
final order had not been entered and as such the default could only be overturned "on
good cause" under Utah Rules of Civil Procedure SS(c). Record at 94.
Appellants filed a Motion for Review of the denial April 1st, 2015 and indicated
that although the Judge had not yet issued a final Findings of Pact the Motion for Review
was being filed to protect their rights and that another appeal would be filed after the
Final Order was issued which would also renew the argument that the default judgment
should be set aside.
The Judge issued her Findings of Fact, Conclusions of Law, and Order on April
14, 2015. Record at 114.
On April 22, 2015 the Labor Commission issued its order affirming the judge's
denial of setting aside the default and stating that "Judge Hann's award of benefits to Mr.
Torum remains in effect" seeming to indicate that even though the Findings of Fact and
12

Conclusions of Law had only been issued 7 days prior that they would be in agreement
with the Judge's final order and that it would not be overturned. Record at 124.
Appellant's filed a Motion for Review/Motion for Relief from Judgment with the
Labor c·ommission on May 14th, 2015. Record at 113. Appellant then filed a Petition for
Review with this Court on May 21, 2015 to address the commission's denial of setting
aside the default.
Appellee responded to the Motion for Review/Motion for Relief from judgment on
May 28, 2015 to which Appellant's Replied on June I, 2015. These records were not
provided as a part of the record.
The Utah Labor Commission has not yet issued any ruling on Appellant's Motion
for Review/Motion for Relief from judgment. However, based upon the their Order
affirming the judge's denial of Appellant's request to set aside the default the Labor
Commission has already addressed the legal arguments and issues involved in the Motion
to Set Aside, namely that Relief from Judgment should be granted under Rule 60(c) of
the Utah Rules of Civil Procedure.
SUMMARY OF ARGUMENT

The ALJ improperly denied Appellant's Motion to Set Aside the Default Order
under Rule 55(c) of the Utah Rules of Civil Procedure and the Labor Commission
improperly upheld the final Findings of Fact, Conclusions of Law, and Order under Rule
60(b) of the Utah Rules of Civil Procedure.
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ARGUMENT

I.

The ALJ improperly denied Appellant's Motion to Set Aside the Default
Order.
Section 63G-4-209(3)(a) of the Utah Administrative Procedures Act provides that

"a defaulted party may seek to have the agency set aside the default order, and any order
in the adjudicative proceeding issued subsequently to the default order, by following the
procedures outlined in the Utah Rules of Civil Procedure." When a default order is
entered Utah R.Civ.P. 55(c) provides that "for good cause shown" the court may set aside
an entry of default.
Utah's workers' compensation system, and the Commission's adjudicative
process, is to ensure that workers' compensation benefits are promptly paid to eligible
injured workers. In disputed cases, this goal is best accomplished through full and fair
evidentiary proceedings and speedy decisions that resolve the merits of the dispute."

Adams v. Komatsu and Travelers Property Casualty Company ofAmerica, Case No. 080594 (June 8, 2011 ). The Commission opinion further held that defaults are not favored
and should be set aside when warranted, after consideration of all the circumstances. Id.
Appellants demonstrated good cause as there was substantial confusion regarding
service of process and the Labor Commission, despite being immediately notified that
service was on an improper agent and that the Respondents would not be sent the Order
for Answer no effort was made to correct the service of process. Additionally, the Labor
Commission, in issuing Orders for Answer often sends courtesy copies to the third party
administrators handling the case. This did not occur in tltls case but makes Respondent's
14

mistaken belief that they had fully complied with Utah law in notify the Department of
Insurance of a change of agent in 2012.
Appellants immediately filed their answer upon becoming aware that an Order for
Answer had been issued. This just a few days after the default order had been entered.
As defaults are generally not favored such mistakes, having resulted in the filing
of answer only a few days later, certainly is good cause to set aside a default and proceed
on the merits.

II.

The Labor Commission Improperly determined that the Findings of

Fact, Conclusions of Law, and Order should remain in effect under Rule 60(b) of
the Utah Rules of Civil Procedure.
As noted above Utah Code Ann. §63-46b-l 1(3) allows a defaulted party in an
administrative proceeding to seek relief from the default order and any subsequent order
under the Rules of Civil Procedure. Utah R.Civ.P. 55(c) provides that "if judgment by
default has been entered" relief may be granted in accordance with Rule 60(b).
Utah R.Civ .P. 60(b) states that a court may relieve a party from a final judgment
for the following reasons: (1) Mistake, inadvertence, surprise, or excusable neglect; (2)
Newly discovered evidence; (3) Fraud, misrepresentation, or other misconduct of an
adverse party; (4) The judgment is void; ( 5) the judgment has been satisfied; or ( 6) Any
other reason justifying relief from the operation of judgment.
Rule 60(b) is an equitable remedy designed to relieve against the harshness of
enforcing a judgment resulting from procedural difficulties, wrongs of the opposing
party, or misfortunes preventing the presentation of any claim or defense. Warren v.
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Dixon Ranch Co., 123 Utah 416,260 P.2d 741 (1953) (emphasis added). Generally, a
court should be liberal in granting relief against default judgment so that cases may be
tried on the merits. Erickson v. Schenkers Intern. Forwards, Inc., 883 P.2d 1147 (Utah
1994); Katz v. Pierce, 732 P.2d 92 (Uth 1986); State Dept. of Social Services v.

Musselman, 667 P.2d 1053 (Utah 1983); Interstate Excavating, Inc. v. Alga Development
Corp., 611 P.2d 369 (Utah 1980); Baird v. Intermountain School Federal Credit Union,
555 P .2d 977 (Utah 1976).
The law disfavors default judgments. Black's Title, Inc. v. Utah State Ins. Dept.,
991 P.2d 607, 610 (Utah Ct. App. 1999). Where there is doubt about whether a default
judgment should be set aside, doubt should be resolved in favor of doing so. Interstate

Excavating, Inc. supra; Chryslter v. Chrysler, 5 Utah 2d 415, 303 P.2d 995 (1956). The
court's discretion on ruling on a motion for relief from judgment based on mistake,
inadvertence, surprise, or excusable neglect should be exercised in the furtherance of
justice and should incline toward granting relief to the end that the party may present its
case. Helgesen v. lnyangumia, 636 P.2d 1079 (Utah 1981); Lund v. Brown, 11 P.3d 277
(Utah 2000); State in Interest of Summers Children v. Wulffenstein, 560 P.2d 331 (Utah
1977). It is abuse of discretion to refuse to vacate a default judgment where there is
reasonable justification or excuse for the defendant's failure to appear and timely
application is made to set aside. Lund, supra.
Appellants admit that they mistakenly believed that the filing of a change of
designated agent with the Utah Department of Insurance was sufficient to provide notice
for all insurance claims arising out of the state that they had changed agents. When they
filed the change of designated agent they believed they were in full compliance with the
law and had no indication that they had actually fallen short of the requirements of 34A-
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2-113 which requires them to also maintain a record of their designated agent with the
Labor Commission's Adjudication Division.
Certainly, such actions fall within the categories of mistake, inadvertence, and
excusable neglect. Especially under these circumstances when the Labor Commission
was immediately notified that the agent they provided their Order for Answer was no
longer the service agent and that the Respondents would not be provided a copy of the
Order.
Further, the Utah Labor Commission has made it a regular courtesy to provide the
Notice of Proceedings and Orders for Answer directly to third party administrators who
they knew were managing the claim. This did not happen here. However, such actions
likely contributed to Appellant's mistaken understanding that they needed only provide
notice of the change in designated agent to the Department of Insurance as the entry of
default has likely been avoided on multiple occasions when the Labor Commission sends
notice directly to third party agent.
Default in this case was entered after both the Labor Commission and the
Appellee had been sent notice that the Appellants had not received the order and that it
would not be forwarded. Such action, under normal circumstances would necessitate an
effort to facilitate, at least to some extent, notice of Respondents of the proceeding action.
This is something the Labor Commission failed to indicate when they determined the
award of benefits would remain in effect.
Case law provides that following the entry of a default judgment, the aggrieved
party may file a motion for relief from judgment, motion for a new trial, or a motion to
amend or alter the judgment. State v. Sixteen Thousand Dollars U.S. Currency, 914 p.2D
1176, 1178 (Utah Ct. App. 1996). Appellants have done so but to no avail.
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CONCLUSION AND PRAYER FOR RELIEF
WHEREFORE, respondents respectfully request that this Court reverse the order
of the Labor Commission and set aside the default judgment and allow the parties to
proceed to hearing on the merits of the claim.
DATED this 23 rd day of July, 2015.
THOMAS POLLART & MILLER LLC

77--

-.!~--~

#13551

Digitally signed for

BRAD J. MILLER, J. TYLER MARTIN,
Attorneys for Respondents
Buffalo Wild Wings and/or Trumbull Insurance
Company
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ADDENDUM
A.

Reproduction of opinion, memorandum decision, findings of fact,
conclusions of law, orders, jury instructions.
None.

B.

Reproduction of parts of the record of central importance such as
contracts or other documents.
None.

C.

Reproduction of determinative constitutional provisions, statutes, or rules.
Utah R.Civ.P. 55(c) Setting aside default. For good cause shown the court may

set aside an entry of default and, if a judgment by default has been entered, may likewise
set it aside in accordance with Rule 60(b).

Utah R.Civ.P. 60(b) (b) Mistakes; inadvertence; excusable neglect; newly
discovered evidence; fraud, etc. On motion and upon such terms as are just, the court
may in the furtherance of justice relieve a party or his legal representative from a final
judgment, order, or proceeding for the following reasons: (1) mistake, inadvertence,
surprise, or excusable neglect; (2) newly discovered evidence which by due diligence
could not have been discovered in time to move for a new trial under Rule 59(b); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; (4) the judgment is void; (5) the judgment has been
satisfied, released, or discharged, or a prior judgment upon which it is based has been
reversed or otherwise vacated, or it is no longer equitable that the judgment should have
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prospective application; or (6) any other reason justifying relief from the operation of the
judgment. The motion shall be made within a reasonable time and for reasons (I), (2), or
(3), not more than 90 days after the judgment, order, or proceeding was entered or taken.
A motion under this Subdivision (b) does not affect the finality of a judgment or suspend
its operation. This rule does not limit the power of a court to entertain an independent
action to relieve a party from a judgment, order or proceeding or to set aside a judgment
for fraud upon the court. The procedure for obtaining any relief from a judgment shall be
by motion as prescribed in these rules or by an independent action.
Utah Code Ann. § 34A-2-113
Designated agent required.
Each workers' compensation insurance carrier writing insurance in this state shall
maintain a designated agent in this state that is:
(1) registered with the division; and
(2) authorized to receive on behalf of the workers' compensation insurance carrier all
notices or orders provided for under this chapter or Chapter 3, Utah Occupational
Disease Act.
Utah Code Ann. § 63G-4-209(3)(a)
(3) (a) A defaulted party may seek to have the agency set aside the default order, and any
order in the adjudicative proceeding issued subsequent to the default order, by
following the procedures outlined in the Utah Rules of Civil Procedure.
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